COUNCIL DIRECTIVE

96/97/EC
of 20 December 1996

amending Directive 86/378/EEC
on the implementation of the
principle of equal treatment for
men and women in
occupational social security
schemes”

SMERNICE RADY

96/97/ES
ze dne 20. prosince 1996

kterou se méni smérnice
86/378/EHS o zavedeni zasady
rovného zachazeni pro muze a
zeny v systémech socialniho
zabezpeceni pracovniki "

THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty
establishing the European Community,
and in particular Article 100 thereof,

Having regard to the proposal from the
Commission,?)

Having regard to the opinion of the
European Parliament,®

Having regard to the opinion of the
Economic and Social Committee,”

Whereas Article 119 of the Treaty
provides that each Member State shall
ensure the application of the principle
that men and women should receive
equal pay for equal work; whereas 'pay’
should be taken to mean the ordinary
basic or minimum wage or salary and
any other consideration, whether in
cash or in kind, which the worker
receives, directly or indirectly, from his
employer in respect of his employment;

Whereas, in its judgement of 17 May
1990, in Case 262/88: Barber v.

RADA EVROPSKE UNIE,

s ohledem na Smlouvu o zaloZeni
Evropského spole€enstvi, a zejména na
Clanek 100 této smlouvy,

s ohledem na navrh Komise,z)

s ohledem na stanovisko Evropského
parlamentu,®

s ohledem na stanovisko
Hospodarského a socialniho vyboru,"')

vzhledem k tomu, Ze ¢lanek 119
Smlouvy stanovi, Zze kazdy Clensky stat
zajisti uplatnéni zasady stejné odmeény
muzl a Zen za stejnou praci; ze
"odménou za praci" ma byt rozuména
obvykla zakladni nebo minimalni mzda
nebo plat a jakékoli jiné pozitky, které
zameéstnavatel vyplaci zaméstnanci v
penézich nebo v naturaliich, pfimo Ci
nepfimo, v souvislosti se zaméstnanim;

vzhledem k tomu, Ze v rozsudku ze dne
17. kvétna 1990 ve véci 262/88: Barber
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Guardian Royal Exchange Assurance vs. Guardian Royal Exchange

Group,” the Court of Justice of the Assurance Group® Soudni dviir
European Communities acknowledges Evropskych spole€enstvi potvrdil, ze
that all forms of occupational pension  vS8echny formy pracovnich dichodu tvofi
constitute an element of pay within the soucast odmény za praci ve smyslu
meaning of Article 119 of the Treaty;  ¢lanku 119 Smiouvy;

Whereas, in the abovementioned vzhledem k tomu, Ze v uvedeném
judgment, as clarified by the judgment rozsudku, upfesnéném rozsudkem ze
of 14 December 1993 (Case C-110/91: dne 14. prosince 1993 (véc C-110/91:
Moroni v. Collo GmbH),® the Court Moroni vs. Collo GmbH),® Soudni dvar
interprets Article 119 of the Treaty in  vyklada ¢lanek 119 Smlouvy tak, ze
such a way that discrimination between diskriminace mezi muzi a zenami v
men and women in occupational social systémech socialniho zabezpeceni

security schemes is prohibited in pracovnikl je zakazana vSeobecné, a ne
general and not only in respect of pouze s ohledem na stanoveni
establishing the age of entitlement to a duchodového véku nebo pfi nabizeni
pension or when an occupational pracovniho dichodu formou nahrady za
pension is offered by way of propusténi z hospodarskych duvodu;

compensation for compulsory
retirement on economic grounds;

Whereas, in accordance with Protocol 2 vzhledem k tomu, Ze v souladu s
concerning Article 119 of the Treaty protokolem €. 2 tykajicim se ¢lanku 119
annexed to the Treaty establishing the Smlouvy pfipojenym ke Smlouvé o
European Community, benefits under zalozeni Evropského spolecenstvi
occupational social security schemes nejsou davky ze systému socialniho

shall not be considered as zabezpeceni pracovnikl povazovany za
remuneration if and in so far as they = odménu, pokud jsou vyplaceny za doby
are attributable to periods of zameéstnani pred 17. kvétnem 1990, s

employment prior to 17 May 1990, vyjimkou pfipadu pracovnikd nebo osob

except in the case of workers or those uplatfujicich narok za né, ktefi pred
claiming under them who have, before timto dnem zahajili soudni fizeni nebo
that date, initiated legal proceedings or uplatnili rovhocennou stiznost podle
raised an equivalent claim under the  platnych vnitrostatnich pravnich

applicable national law; predpisu;

Whereas, in its judgments of 28 vzhledem k tomu, Ze v rozsudku ze dne
September 1994 7 (Case C-57/93: 28. zaFi 1994 7 (véc C-57/93: Vroege vs.
Vroege v. NCIV Instituut voor NCIV Instituut voor Volkshuisvesting BV
Volkshuisvesting BV and Case C- a véc C-128/93: Fisscher vs. Voorhuis
128/93: Fisscher v. Voorhuis Hengelo Hengelo BV) Soudni dvar rozhodl, Ze se
BV), the Court ruled that the vySe uvedeny protokol nedotyka prava

abovementioned Protocol did not affect pfistoupit k dichodovému systému
the right to join an occupational pension pracovniku, ktery se nadale Fidi
scheme, which continues to be rozsudkem ze dne 13. kvétna 1986 ve
governed by the judgment of 13 May  véci 170/84: Bilka-Kaufhaus GmbH vs.
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1986 in Case 170/84: Bilka-Kaufhaus Hartz,® a ze omezeni Casovych ucink
GmbH v. Hartz,® and that the limitation rozsudku ze dne 17. kvétna 1990 ve véci
of the effects in time of the judgment of C-262/88: Barber vs. Guardian Royal
17 May 1990 in Case C-262/88: Barber Exchange Assurance Group se

v. Guardian Royal Exchange nevztahuje na pravo pfistoupit k
Assurance Group does not apply to the ddchodovému systému pracovniku; ze
right to join an occupational pension Soudni dvir také rozhodl, ze

scheme; whereas the Court also ruled vnitrostatnich pfedpisu tykajicich se Ihat
that the national rules relating to time  pro podani Zaloby se Ize dovolat proti
limits for bringing actions under national pracovnikim, ktefi uplatni své pravo
law may be relied on against workers  pfistoupit k dichodovému systému

who assert their right to join an pracovnikUl, za pfedpokladu, ze tyto
occupational pension scheme, provided predpisy nejsou méneé priznivé pro tento
that they are not less favourable for thatdruh Zaloby nez pro podobné Zaloby
type of action than for similar actions of podle vnitrostatnich pravnich predpisu a
a domestic nature and that they do not Ze v praxi neznemozriuji vykon prava
render the exercise of rights conferred Spole&enstvi; Ze Soudni dvir také

by Community law impossible in poznamenal, Ze skute¢nost, Ze

practice; whereas the Court has also  pracovnik mize zpétné uplatriovat narok
pointed out that the fact that a worker  na pfistoupeni k dichodovému systému
can claim retroactively to join an pracovnikl, nezbavuje pracovnika
occupational pension scheme does not povinnosti zaplatit pfispévky za dobu
allow the worker to avoid paying the doty¢&ného Clenstvi;

contributions relating to the period of

membership concerned;

Whereas the exclusion of workers on  vzhledem k tomu, Ze vylouceni

the grounds of the nature of their work pracovniku z pfistupu k podnikovému
contracts from access to a company or nebo odvétvovému systému socialniho
sectorial social security scheme may  zabezpec€eni z duvodu druhu jejich

constitute indirect discrimination pracovnich smluv mize zakladat
against women,; nepfimou diskriminaci vuci Zzenam;
Whereas, in its judgment of 9 vzhledem k tomu, Ze v rozsudku ze dne

November 1993 (Case C-132/92: Birds 9. listopadu 1993 (véc C-132/92: Birds
Eye Walls Ltd v. Friedel M. Roberts),g) Eye Walls Ltd. vs. Friedel M. Roberts) 9
the Court has also specified thatitis ~ Soudni dvir také upfesnil, Ze neni v
not contrary to Article 119 of the Treaty, rozporu s ¢lankem 119 Smlouvy, pokud

when calculating the amount of a je pfi vypoctu €astky pfechodného
bridging pension which is paid by an  dlchodu, ktery je vyplacen

employer to male and female zaméstnavatelem zaméstnanym muzim
employees who have taken early i Zenam, ktefi odesli do pfed€asného

retirement on grounds of ill health and ddchodu ze zdravotnich duvodd, a ktery
which is intended to compensate, in je urCen k nahradé zejména ztraty jejich
particular, for loss of income resulting  pfijmu vyplyvajici ze skute€nosti, ze

from the fact that they have not yet nedosahli jesté véku vyzadovaného pro
reached the age required for payment vyplaceni zakonného duchodu,
of the State pension which they will prihlédnuto k ¢astce zakonného

» [1986] ECR I-1607 / Sb. rozh. 1986, s. I-1607.
9 [1993] ECR I-5579 / Sb. rozh. 1993, s. I-5579.



subsequently receive and to reduce the
amount of the bridging pension

dichodu, ktery budou pozdéji dostavat,
a Castka pfechodného duchodu je jim

accordingly, even though, in the case of podle toho snizena, i kdyz v pfipadé

men and women aged between 60 and
65, the result is that a female ex-
employee receives a smaller bridging
pension than that paid to her male
counterpart, the difference being equal
to the amount of the State pension to
which she is entitled as from the age of
60 in respect of the periods of service
completed with that employer;

Whereas, in its judgment of 6 October
1993 (Case C-109/91: Ten Oever v.
Stichting Bedrijfpensioenfonds voor het
Glazenwassers- en
Schoonmaakbedrijf) ' and in its
judgments of 14 December 1993 (Case
C-110/91: Moroni v. Collo GmbH), 22
December 1993 (Case C-152/91:
Neath v. Hugh Steeper Ltd) ' and 28
September 1994 (Case C-200/91:
Coloroll Pension Trustees Limited v.
Russell and Others),"® the Court
confirms that, by virtue of the judgment
of 17 May 1990 (Case C-262/88:
Barber v. Guardian Royal Exchange
Assurance Group), the direct effect of
Article 119 of the Treaty may be relied
on, for the purpose of claiming equal
treatment in the matter of occupational
pensions, only in relation to benefits
payable in respect of periods of service
subsequent to 17 May 1990, except in
the case of workers or those claiming
under them who have, before that date,
initiated legal proceedings or raised an
equivalent claim under the applicable
national law;

Whereas, in its abovementioned
judgments (Case C-109/91: Ten Oever
v. Stichting Bedrijfpensioenfonds voor
het Glazenwassers- en
Schoonmaakbedrijf and Case C-
200/91: Coloroll Pension Trustees
Limited v. Russell and Others), the

muzl a zen ve véku mezi 60 a 65 roky
to znamena, Ze byvala zaméstnana
Zena dostava mensi prfechodny dichod
nez jeji muzsky protéjsSek, pfiemz rozdil
se rovna ¢astce zakonného dlichodu, na
kterou ma ona narok od svého 60. roku
véku za dobu zaméstnani spinénou u
tohoto zaméstnavatele;

vzhledem k tomu, Ze v rozsudku ze dne
6. fijna 1993 (véc C-109/91: Ten Oever
vs. Stichting Bedrijfspensioenfonds voor
het Glazenwassers- en
Schoonmaakbedrijs) ' a v rozsudcich
ze dne 14. prosince 1993 (véc C-110/91:
Moroni vs. Collo GmbH), ze dne 22.
prosince 1993 (véc C-152/91: Neath vs.
Hugh Steeper Ltd.) ' a ze dne 28. zafi
1994 (véc C-200/91: Coloroll Pension
Trustees Ltd. vs. Russell a dalsi) '?
Soudni dvir potvrzuje, ze na zakladé
rozsudku ze dne 17. kvétna 1990 (véc
C-262/88: Barber vs. Guardian Royal
Exchange Group), pfimého ucinku
¢lanku 119 Smlouvy se Ize dovolat pro
ucely domahani se rovného zachazeni v
otazkach pracovnich dichodu pouze ve
vztahu k davkam vyplacenym za dobu
zaméstnani po dni 17. kvétna 1990, s
vyjimkou pfipadu pracovnikl nebo téch,
ktefi uplatfuji narok za né, ktefi pred
timto dnem zahajili soudni Fizeni nebo
uplatnili rovnocennou stiznost podle
platnych vnitrostatnich pravnich
predpisu;

vzhledem k tomu, Ze ve vy$e uvedenych
rozsudcich (véc C-109/91: Ten Oever
vs. Stichting Bedrijfspensioenfonds voor
het Glazenwassers- en
Schoonmaakbedrijf a véc C-200/91:
Coloroll Pension Trustees Ltd. vs.
Russell a dal$i) Soudni dvlr potvrzuije,

'Y [1993] ECR 1-4879 / Sb. rozh. 1993, s. |-4879.
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Court confirms that the limitation of the ze omezeni ¢asovych U&inkd rozsudku
effects in time of the Barber judgment ve véci Barber se vztahuje na

applies to survivors' pensions and, pozustalostni penze a v dusledku toho
consequently, equal treatment in this  muze byt rovné zachazeni v této

matter may be claimed only in relation zalezitosti uplatiovano pouze ve vztahu
to periods of service subsequentto 17 k dobam zaméstnani po dni 17. kvétna
May 1990, except in the case of those 1990, s vyjimkou pfipadu téch, ktefi pred
who have, before that date, initiated timto dnem zahdjili soudni fizeni nebo

legal proceedings or raised an uplatnili rovnocennou stiznost podle
equivalent claim under the applicable platnych vnitrostatnich pravnich
national law; predpisu;

Whereas, moreover, in its judgments in vzhledem k tomu, Ze navic v rozsudcich

Case C-152/91 and Case C-200/91, the ve vécech C-152/91 a C-200/91 Soudni

Court specifies that the contributions of dvur upfesriuje, Ze pfispévky pracujicich

male and female workers to a defined- muzu a Zen do dichodového systému

benefit pension scheme must be the  se zaru€enou pevné stanovenou

same, since they are covered by Article kone€nou davkou musi byt stejne,

119 of the Treaty, whereas inequality of protoZe se na né vztahuje ¢lanek 119

employers' contributions paid under Smlouvy, zatimco nerovnost pfispévk

funded defined-benefit schemes, which placenych zaméstnavateli v ramci

is due to the use of actuarial factors systému davek financovanych

differing according to sex, is not to be  shromazdovanim kapitalu, ktera je

assessed in the light of that same zpusobena pouzivanim pojistné

provision; matematickych faktor( rozliSujicich
pohlavi, nema byt posuzovana s
prihlédnutim k tomuto ustanoveni;

Whereas, in its judgments of 28 vzhledem k tomu, Ze v rozsudcich ze
September 1994 ¥ (Case C-408/92:  dne 28. za¥i 1994 ™ (véc C-408/92;
Smith v. Advel Systems and Case C- Smith vs. Advel Systems a véc C-28/93:
28/93: Van den Akker v. Stichting Shell Van den Akker vs. Stichting Shell
Pensioenfonds), the Court points out  Pensionenfonds) Soudni dvar

that Article 119 of the Treaty precludes poznamenava, ze ¢lanek 119 Smlouvy
an employer who adopts measures zakazuje zaméstnavatelum, ktefi pfijali
necessary to comply with the Barber  opatfeni nezbytna k dosazeni souladu s
judgment of 17 May 1990 (C-262/88) rozsudkem Barber ze dne17. kvétna
from raising the retirement age for 1990, aby zvySovali dichodovy vék pro
women to that which exists for men in  zeny na uroveri véku stanoveného pro
relation to periods of service completed muze ve vztahu k dobam zaméstnani
between 17 May 1990 and the date on splnénym v dobé mezi 17. kvétnem
which those measures come into force; 1990 a dnem, kdy tato opatfeni vstoupi v
on the other hand, as regards periods platnost; na druhé strané, pokud jde o
of service completed after the latter doby zaméstnani spinéné po tomto dni,
date, Article 119 does not prevent an  nebrani ¢lanek 119 zaméstnavateli, aby
employer from taking that step; as takovy krok ucinil; pokud jde o doby
regards periods of service priorto 17  zaméstnani pfed 17. kvétnem 1990,
May 1990, Community law imposed no neuklada pravo SpoleCenstvi Zzadnou

'3 [1994] ECR 1-4435 and [1994] ECR 1-4527, respectively / Sb. rozh. 1994, s. |-4435 a Sb. rozh.
1994, s. 1-4527, v tomto poradi.



obligation which would justify
retroactive reduction of the advantages
which women enjoyed;

Whereas, in its abovementioned
judgment in Case C-200/91: Coloroll
Pension Trustees Limited v. Russell
and Others), the Court ruled that
additional benefits stemming from
contributions paid by employees on a
purely voluntary basis are not covered
by Article 119 of the Treaty;

Whereas, among the measures
included in its third medium-term action
programme on equal opportunities for
women and men (1991 to 1995)," the
Commission emphasizes once more
the adoption of suitable measures to
take account of the consequences of
the judgment of 17 May 1990 in Case
262/88 (Barber v. Guardian Royal
Exchange Assurance Group);

Whereas that judgment automatically

povinnost, ktera by ospravedinila zpétné
sniZeni vyhod, které zeny mély;

vzhledem k tomu, Ze ve vy$e uvedeném
rozsudku ve véci C-200/91: Coloroll
Pension Trustees Ltd. vs. Russell a dalSi
Soudni dvilr rozhodl, Ze na dodate¢né
davky vyplyvaijici z pfispévkl placenych
zaméstnanci zcela dobrovolné se ¢lanek
119 Smlouvy nevztahuje;

vzhledem k tomu, Ze mezi opatfenimi
zahrnutymi do jejiho tfetiho
stfednédobého akéniho programu o
rovnych pfileZitostech pro Zeny a muze
(1991-1995) " Komise znovu
zduraznuje pfijeti vhodnych opatfeni k
prihlédnuti k dusledkim rozsudku ze
dne 17. kvétna 1990 ve véci 262/88
(Barber vs. Guardian Royal Exchange
Assurance Group);

vzhledem k tomu, ze rozsudek

invalidates certain provisions of Council nevyhnutelné zruSuje néktera

Directive 86/378/EEC of 24 July 1986
on the implementation of the principle
of equal treatment for men and women

ustanoveni smérnice Rady 86/378/EHS
ze dne 24. Cervence 1986 o zavedeni
zasady rovného zachazeni pro muze a

in occupational social security schemes Zeny v systémech socialniho

% in respect of paid workers;

Whereas Article 119 of the Treaty is
directly applicable and can be invoked
before the national courts against any
employer, whether a private person or
a legal person, and whereas it is for
these courts to safeguard the rights
which that provision confers on
individuals;

Whereas, on grounds of legal certainty,
it is necessary to amend Directive
86/378/EEC in order to adapt the
provisions which are affected by the
Barber case-law,

" 0J C142,31.5.1991, p. 1 / Uk vést. C 142,

zabezpedeni pracovnikil ' s ohledem
na pracovniky, kterym je vyplacena
mzda nebo plat;

vzhledem k tomu, Ze ¢lanek 119
Smlouvy ma pfimy ucinek a Ize se jej
dovolavat pred vnitrostatnimi soudy proti
kazdému zaméstnavateli, at’ je jim
fyzicka nebo pravnicka osoba, a Ze je na
téchto soudech chranit prava, ktera toto
ustanoveni pfiznava jednotlivelim;

vzhledem k tomu, ze z dlvodu pravni

jistoty je nezbytné pozménit smérnici

86/378/EHS pro pfizplsobeni
ustanoveni, ktera jsou ovlivnéna véci
Barber,

31.5.1991, s. 1.

'Y OJ L225,12.8.1986, p. 40 / UF. vést. L 225, 12.8.1986,s.40 / CELEX 31986L0378



HAS ADOPTED THIS DIRECTIVE:

Article 1

Directive 86/378/EEG shall be
amended as follows:

1. Article 2 shall be replaced by the
following:

'Article 2

1. "Occupational social security
schemes" means schemes not
governed by Directive 79/7/EEC whose
purpose is to provide workers, whether
employees or self-employed, in an
undertaking or group of undertakings,
area of economic activity, occupational
sector or group of sectors with benefits
intended to supplement the benefits
provided by statutory social security
schemes or to replace them, whether
membership of such schemes is
compulsory or optional.

2. This Directive does not apply to:

(a) individual contracts for self-
employed workers;

(b) schemes for self-employed workers
having only one member;

(c) insurance contracts to which the
employer is not a party, in the case of
salaried workers;

(d) optional provisions of occupational
schemes offered to participants
individually to guarantee them:

- either additional benefits, or

- a choice of date on which the normal
benefits for self-employed workers will
start, or a choice between several

PRIJALA TUTO SMERNICI:

Clanek 1
Smérnice 86/378/EHS se méni takto:

1. Clanek 2 se nahrazuje timto:

"Clanek 2

1. "Systémy socialniho zabezpec&eni
pracovnikl" se rozuméji systémy, na
které se nevztahuje smérnice 79/7/EHS
a jejichz ucelem je zajistit pracovnikim,
jak zaméstnancim, tak osobam
samostatné vydéle¢né Cinnym, v ramci
podniku nebo skupiny podniku, v oblasti
hospodarské Cinnosti, z oboru jednoho
povolani nebo skupiny povolani, davky
ur¢ené jako doplnék k davkam
poskytovanym zakonnymi systémy
socialniho zabezpeceni nebo jako jejich
nahrada, nezavisle na tom, zda je
Clenstvi v téchto systémech povinné
nebo dobrovolné.

2. Tato smérnice se nevztahuje na:

a) individualni smlouvy pro samostatné
vydélecné €inné osoby;
b) systémy pro samostatné vydélecné

¢inné osoby, které maji pouze jednoho
Clena;

C) pojistné smlouvy, kde zaméstnavatel
neni smluvni stranou, v pfipadé
pracovnikl pobirajicich plat nebo mzdu;

d) dobrovolna ustanoveni systému
socialniho zabezpeceni pracovniku,
ktera jsou u€astnikim nabizena
jednotlivé, aby jim zarucila

- bud doplrikové davky, nebo

- vybér data, kdy zaCnou byt vyplaceny
bézné davky pro samostatné vydéle¢né
¢inné osoby, nebo vybér z nékolika



benefits; davek;

(e) occupational schemes in so faras  e) systémy socialniho zabezpeceni

benefits are financed by contributions  pracovniku, pokud jsou davky

paid by workers on a voluntary basis. financovany z pfispévkl placenych
pracovniky na zakladé dobrovolnosti.

3. This Directive does not preclude an 3. Tato smérnice nebrani zaméstnavateli
employer granting to persons who have pfiznat osobam, které dovrsily

already reached the retirement age for dichodovy vék pro uéely pfiznani

the purposes of granting a pension by ddchodu podle systému socialniho
virtue of an occupational scheme, but zabezpec€eni pracovniku, ale které zatim
who have not yet reached the nedovrSily dichodovy vék pro ucely
retirement age for the purposes of pfiznani duchodu podle zakonného
granting a statutory retirement pension, systému dichodového zabezpeceni,

a pension supplement, the aim of which doplnék duchodu, jehoz cilem je

is to make equal or more nearly equal dorovnat nebo pfiblizit celkovou vySi

the overall amount of benefit paid to davky vyplacené témto osobam ve
these persons in relation to the amount vztahu k ¢astce vyplacené ve stejné
paid to persons of the other sex in the situaci osobam druhého pohlavi, které jiz
same situation who have already dovrsily zakonem stanoveny dichodovy
reached the statutory retirement age, vék, do té doby, nez osoby majici

until the persons benefiting from the prospéch z tohoto doplriku dovrsi
supplement reach the statutory zakonem stanoveny duchodovy vék."
retirement age.

2. Article 3 shall be replaced by the 2. Clanek 3 se nahrazuje timto:
following:

‘Article 3 "Clanek 3

This Directive shall apply to members Tato smérnice se vztahuje na pracujici
of the working population, including obyvatele v€etné samostatné vydélecné
self-employed persons, persons whose €innych osob, pracovniku, jejichz ¢innost
activity is interrupted by iliness, je pferusena nemoci, materstvim,
maternity, accident or involuntary urazem nebo nedobrovolnou
unemployment and persons seeking  nezaméstnanosti, a osob uchazejicich
employment, to retired and disabled se 0 zaméstnani, jakoz i na dichodce a
workers and to those claiming under  na invalidni pracovniky a na ty, ktefi
them, in accordance with national law uplatriuji narok za né v souladu s
and/or practice.’ vnitrostatnimi pravnimi pfedpisy nebo
praxi."

3. Article 6 shall be replaced by the 3. Clanek 6 se nahrazuje timto:
following:

'Article 6 "Clanek 6
1. Provisions contrary to the principle of 1. Ustanoveni, ktera odporuji zasadé
equal treatment shall include those rovného zachazeni, zahrnuji ta zalozena

based on sex, either directly or na pohlavi bud pfimo, nebo nepfimo s



indirectly, in particular by reference to
marital or family status, for:

(a) determining the persons who may
participate in an occupational scheme;

(b) fixing the compulsory or optional
nature of participation in an
occupational scheme;

(c) laying down different rules as
regards the age of entry into the
scheme or the minimum period of
employment or membership of the
scheme required to obtain the benefits
thereof;

(d) laying down different rules, except
as provided for in points (h) and (i), for
the reimbursement of contributions
when a worker leaves a scheme
without having fulfilled the conditions
guaranteeing a deferred right to long-
term benéefits;

(e) setting different conditions for the

granting of benefits or restricting such
benefits to workers of one or other of
the sexes;

(f) fixing different retirement ages;

(g) suspending the retention or
acquisition of rights during periods of
maternity leave or leave for family
reasons which are granted by law or
agreement and are paid by the
employer;

(h) setting different levels of benefit,

ohledem zejména na manzelsky nebo
rodinny stav pro:

a) urCeni osob, které se mohou ucastnit
systému socialniho zabezpeceni
pracovnik;

b) stanoveni povinné nebo dobrovolné
povahy ucasti v systému;

c) stanoveni rliznych pravidel, pokud jde
o vék pro vstup do systému nebo
minimalni dobu trvani zaméstnani nebo
Clenstvi v systému vyzadované pro
ziskani davek;

d) stanoveni riznych pravidel, s
vyjimkou pismen h) a i), pro vraceni
prispévku, pokud se pracovnik odhlasuje
ze systému, aniz by splnil podminky
zarucujici mu dozivotni pravo na
dlouhodobé davky;

e) stanoveni rdznych podminek pro
pfiznani davek nebo omezeni téchto
davek na pracovniky nékterého pohlavi;

f) stanoveni rozdilnych dlichodovych
veéku;

g) pozastaveni zachovani nebo ziskani
narokl na davky, které pfiznava zakon
nebo smlouva a jsou vyplaceny
zaméstnavatelem, béhem matefské
dovolené nebo volna z rodinnych
davodd;

h) stanoveni rozdilnych urovni davek, s

except in so far as may be necessary to vyjimkou nezbytnych opatfeni

take account of actuarial calculation
factors which differ according to sex in
the case of defined-contribution
schemes.

In the case of funded defined-benefit
schemes, certain elements (examples
of which are annexed) may be unequal
where the inequality of the amounts
results from the effects of the use of
actuarial factors differing according to

pfihlizejicich k pojistné matematickym
zasadam, které se liSi podle pohlavi v
pFipadé pfispévkovych systému.

V pfipadé systému davek financovanych
shromazdovanim kapitalu mohou byt
urcité prvky (jejich pfiklady jsou
prilozeny) nerovné, pokud nerovnost
Castek vyplyva z ucinkl pouziti pojistné
matematickych zasad, které se v dobé



sex at the time when the scheme's
funding is implemented,;

(i) setting different levels for workers'
contributions;

setting different levels for employers'
contributions, except:

- in the case of defined-contribution
schemes if the aim is to equalize the
amount of the final benefits or to make
them more nearly equal for both sexes,

- in the case of funded defined-benefit
schemes where the employer's

zavadeéni systému financovani lisi podle
pohlavi;

i) stanoveni rozdilnych urovni pfispévku
pracovniku;

stanoveni rozdilnych urovni pfispévku
zaméstnavatelu, s vyjimkou:

- v pfipadé prispévkovych systému, je-li
cilem vyrovnat ¢astku kone¢nych davek
nebo ji sblizit pro obé pohlavi,

- v pfipadé systému davek
financovanych shromazdovanim

contributions are intended to ensure the kapitalu, pokud jsou pfispévky

adequacy of the funds necessary to
cover the cost of the benefits defined,

(j) laying down different standards or

zaméstnavatele urCeny k zajisténi
finan¢niho zakladu nezbytného pro kryti
nakladl na uréené davky;

j) stanoveni rozdilnych norem nebo

standards applicable only to workers of norem pouzitelnych pouze na

a specified sex, except as provided for
in points (h) and (i), as regards the
guarantee or retention of entitlement to

pracovniky ur€itého pohlavi, s vyjimkou
opatfeni stanovenych v pismenech h) a
i), pokud jde o zaru€eni nebo zachovani

deferred benefits when a worker leaves naroku na dozivotni davky, kdyz se

a scheme.

2. Where the granting of benefits within
the scope of this Directive is left to the

pracovnik odhlasuje ze systému.

2. Pokud je pfiznani davek v rozsahu
této smérnice ponechano uvaze fidicich

discretion of the scheme's managementorganl systému, musi tyto organy

bodies, the latter must comply with the
principle of equal treatment.

4. Article 8 shall be replaced by the
following:

'Article 8

1. Member States shall take the
necessary steps to ensure that the
provisions of occupational schemes for
self-employed workers contrary to the
principle of equal treatment are revised
with effect from 1 January 1993 at the
latest.

2. This Directive shall not preclude
rights and obligations relating to a
period of membership of an
occupational scheme for self-employed

prihlizet k zasadé rovného zachazeni."

4. Clanek 8 se nahrazuje timto:

"Clanek 8

1. Clenské staty pfijmou veskera
nezbytna opatfeni k zajisténi, aby
ustanoveni systému socialniho
zabezpeceni pro samostatné vydélecné
¢inné osoby odporujici zasadé rovného
zachazeni byla zménéna a pouzivala se
nejpozdéji do 1. ledna 1993.

2. Tato smérnice nevylucuje, aby prava
a povinnosti vztahujici se k obdobi
Clenstvi v systému socialniho
zabezpeceni pro samostatné vydélecné

workers prior to revision of that scheme ¢inné osoby pfed zménou tohoto
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from remaining subject to the
provisions of the scheme in force
during that period.’

5. Article 9 shall be replaced by the
following:

'Article 9

As regards schemes for self-employed
workers, Member States may defer
compulsory application of the principle
of equal treatment with regard to:

(a) determination of pensionable age
for the granting of old-age or retirement
pensions, and the possible implications
for other benefits:

- either until the date on which such
equality is achieved in statutory
schemes,

- or, at the latest, until such equality is
prescribed by a directive;

(b) survivors' pensions until Community
law establishes the principle of equal
treatment in statutory social security
schemes in that regard;

(c) the application of the first
subparagraph of point (i) of Article 6 (1)

systému podléhaly nadale ustanovenim
systému platnym v daném obdobi."

5. Clanek 9 se nahrazuje timto:

"Clanek 9

Pokud jde o systémy socialniho
zabezpeceni pro samostatné vydélecné
¢inné osoby, mohou Clenské staty
odlozit povinné provedeni zasady
rovného zachazeni pro:

a) stanoveni dichodového véku pro
ucely pfiznani starobniho diichodu a
mozné dusledky pro jiné davky

- bud do dne, kdy bude dosazeno této
rovnosti v zakonnych systémech,

- nebo nejpozdéji do doby, kdy bude tato
rovnost vyZadovana smérnici;

b) pozustalostni dichody, dokud pravo
Spolec€enstvi nezavede v tomto ohledu
zasadu rovného zachazeni v zakonnych
systémech socialniho zabezpeceni;

c) pouziti €l. 6 odst. 1 pism. i) prvniho
pododstavce pro pfihlédnuti k rozdilnym

to take account of the different actuarial pojistné matematickym zasadam,

calculation factors, at the latest until 1
January 1999.

6. The following Article shall be
inserted:

'Article 9a

Where men and women may claim a
flexible pensionable age under the
same conditions, this shall not be
deemed to be incompatible with this
Directive.’

7. The following Annex shall be added:

nejpozdéji do 1. ledna 1999"

6. Vklada se novy Clanek, ktery zni:

"Clanek 9a

Pokud muzi i Zeny maji za stejnych
podminek narok na pruzny dichodovy
vék, neni to povazovano za neslucitelné
s touto smérnici."

7. Dopliuje se nova pfiloha, ktera zni:
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'ANNEX

Examples of elements which may be
unequal, in respect of funded defined-
benefit schemes, as referred to in
Article 6 (h):

- conversion into a capital sum of part
of a periodic pension,

- transfer of pension rights,

- a reversionary pension payable to a

"PRILOHA

Priklady prvku, které mohou byt
nerovné, pokud jde o systémy davek
financované shromazdovanim kapitalu
uvedené v Cl. 6 pism. h):

- pfeména Casti pravidelnych duchod
na kapital,

- pfevod naroku na dachod,

- pozustalostni dichod vyplaceny

dependant in return for the surrender of nositeli prava v pfipadé, Zze se vzdal

part of a pension,

- a reduced pension where the worker
opts to take early retirement.’

Article 2

1. Any measure implementing this
Directive, as regards paid workers,
must cover all benefits derived from
periods of employment subsequent to
17 May 1990 and shall apply
retroactively to that date, without
prejudice to workers or those claiming
under them who have, before that date,
initiated legal proceedings or raised an
equivalent claim under national law. In
that event, the implementation
measures must apply retroactively to 8
April 1976 and must cover all the
benefits derived from periods of
employment after that date. For
Member States which acceded to the
Community after 8 April 1976, and
before 17 May 1990 '® | that date shall
be replaced by the date on which
Article 119 of the Treaty became
applicable on their territory.

2. The second sentence of paragraph 1
shall not prevent national rules relating
to time limits for bringing actions under

Casti kazdoro¢né vyplaceného dichodu,

- snizeny duchod, pokud se pracovnik
rozhodne pro pfedCasné poskytovani
starobniho duchodu."

Clanek 2

1. VSechna opatfeni provadéjici tuto
smérnici, pokud jde o pracovniky, kterym
je vyplacena mzda nebo plat, se musi
vztahovat na vSechny davky odvozené z
doby zaméstnani po dni 17. kvétna 1990
a maji zpétnou pusobnost od tohoto dne,
aniz tim jsou dotéeni pracovnici nebo ti,
ktefi uplathuji narok za né, ktefi pred
timto dnem zahajili soudni fizeni nebo
uplatnili rovnocennou stiznost podle
platnych vnitrostatnich pravnich
predpisu. V takovém pfipadé se tato
provadéci opatfeni musi pouzit zpétné
ode dne 8. dubna 1976 a musi se
vztahovat na vSechny davky odvozené z
dob zaméstnani po tomto datu. Pro
Clenské staty, které pfistoupily do
Spolecenstvi po dni 8. dubna 1976, a
pred 17. kvétnem 1990 '® se tento den
nahrazuje dnem, od kterého zacal byt
¢lanek 119 Smlouvy pIné pouzitelny na
jejich uzemi.

2. Druha véta odstavce 1 nebrani
dovolat se vnitrostatnich pfedpist
tykajicich se Ihit pro podani zZaloby proti

' Corrigendum 31996L0097R(01) OJ L 151, 18.6.1999 p. 39 / Oprava 1996L0097R(01) UF. Vést.

L 151, 18.06.1999 s. 39.
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national law from being relied on pracovnikim nebo tém, ktefi uplathiuji

against workers or those claiming narok za né, ktefi podali Zalobu nebo
under them who initiated legal uplatnili rovnocennou stiznost podle
proceedings or raise an equivalent platnych vnitrostatnich pravnich

claim under national law before 17 May predpisu pfed 17. kvétnem 1990 za
1990, provided that they are notless  pfedpokladu, Ze tyto pfedpisy nejsou
favourable for that type of action than méné pfiznivé pro tento druh zaloby nez
for similar actions of a domestic nature pro podobné Zaloby podle vnitrostatnich

and that they do not render the pravnich pfedpisl a ze v praxi
exercise of Community law impossible neznemoziiuji vykon prava
in practice. Spolecenstvi.

3. For Member States whose accession 3. Pro Clenské staty, jejichZ pFistoupeni
took place after 17 May 1990 and who se uskutecCnilo po dni 17. kvétna 1990 a
were on 1 January 1994 Contracting  které byly dne 1. ledna 1994 smluvnimi
Parties to the Agreement on the stranami Smlouvy o Evropském
European Economic Area, the date of hospodarském prostoru, se 17. kvéten
17 May 1990 in paragraph 1 and 2 of 1994 v odstavcich 1 a 2 této smérnice
this Directive is replaced by 1 January nahrazuje 1. lednem 1994.

1994.

Article 3 Clanek 3

1. Member States shall bring into force 1. Clenské staty uvedou v uginnost

the laws, regulations and administrative pravni a spravni pfedpisy nezbytné pro
provisions necessary to comply with dosaZzeni souladu s touto smérnici do
this Directive by 1 July 1997. They shall dne 17. Cervence 1997. Neprodlené o

forthwith inform the Commission nich uvédomi Komisi.

thereof.

When Member States adopt these Tato opatreni pfijata Clenskymi staty
provisions, they shall contain a musi obsahovat odkaz na tuto smérnici
reference to this Directive or be nebo musi byt takovy odkaz ucinén pfi
accompanied by such reference on the jejich Ufednim vyhlaseni. Zplsob odkazu
occasion of their official publication. si stanovi Clenské staty.

The methods of making such a
reference shall be laid down by the
Member States.

2. Member States shall communicate to 2. Clenské staty sdéli Komisi nejpozdéji
the Commission, at the latest two years do dvou let po vstupu této smérnice v
after the entry into force of this platnost vSechny nezbytné informace za
Directive, all information necessary to  u€elem umoznit Komisi vypracovat
enable the Commission to draw up a  zpravu o provedeni této smérnice.
report on the application of this

Directive.
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Article 4

This Directive shall enter into force on
the 20 day following that of its
publication in the Official Journal of the
European Communities.

Article 5

This Directive is addressed to the
Member States.

Done at Brussels, 20 December 1996.
For the Council

The President

S. BARRETT

(14) OJ No L 225, 12. 8. 1986, p. 40.

Clanek 4

Tato smeérnice vstupuje v platnost
dvacatym dnem po vyhlaseni v Ufednim
véstniku Evropskych spolecenstvi.

Clanek 5

Tato smérnice je urCena Clenskym
statim.

V Bruselu dne 20. prosince 1996.

Za Radu

predseda

S. Barrett

[14] UF. vést. L 225, 12.8.1986, s. 40.
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